Negligence

I conclude and find that each of the aforementioned citations which have
been affirmed resulted from respondent's failure to exercise reasonable care
to prevent the cited conditions, and that this constitutes ordinary negli-
gence as to each of the citations.

With respect to the detonator citation, Mr. Marshall stated that he had
no idea who placed the detonators in the storage shed and indicated that they
were of a different brand from those which he normally used.  However, the
fact is that the inspector found no storage magazine on the mine property and
the detonators were subsequently removed from the property.  In these circum-
stances, I conclude that the respondent was negligent in not discovering the
detonators which were in plain view of the inspector.

Good Faith Compliance

The parties stipulated as to respondent's good faith compliance in all of
these cases, and I adopt these stipulations as my findings on this issue.  I
have also considered respondent's compliance in this regard in assessing the
civil penalties for the citations which have been affirmed, and find that he
is a responsible operator who made an effort to comply with the law.

History of Prior Violations

Respondent's history of prior violations as reflected in Exhibit P-l
shows that respondent paid civil penalty assessments for 31 citations during
a 2-year period.  Although there are several repeat violations, I cannot con-
clude that respondent's history of prior violations is such as to warrant any
substantial increases in the penalties assessed in these cases.

Size of Business and Effect of Assessed Penalties on Respondent's Ability to
Continue in Business

Petitioner does not dispute the fact that the respondent is no longer in
the mining business and has abandoned the mine.  Further, petitioner does not
dispute the mine operator's assertion that he is financially unable to pay
civil penalties in the amounts initially assessed for the citations in ques-
tion, nor does it dispute the fact that the respondent has been forced to
liquidate some of his property to pay debts that he has incurred as a result
of his small and somewhat marginal mining operation.

The record establishes that at the time the citations were issued respon-
dent had recently developed and activated the 002 section, that coal produc-
tion was minimal, and that the entry had been driven for a distance of
approximately 100 to 120 feet.

Penalty Asse ssroents

In a previ'ous decision concerning these very same parties, I took into
consideration the fact that the respondent's financial situation was such as
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